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"The United Nations must continue to insist that, in the fight against terrorism
(...) human rights and the rule of law must always be respected. As I see it,
terrorism is in itself a direct attack on human rights and the rule of law. If we

sacrifice them in our response, we are handing a victory to the terrorists."

Kofi A. Annan, UN-Secretary-General,
Speech from the 10" March, 2005, Madrid, Spain
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A. Introduction

Much water has swirled around the rocks of the “war terrorism” in recent
academic literature. Both political and strategicweell as legal analysts have delineated
their views on how best the world community shotalckle the phenomenon of terrorism.
The clash of competing demands of civil libertiesernational law and domestic security
and whether or not violent responses to violencadee both sides morally
indistinguishable are only some of the difficultegtions that the current debate is facing.

It is often said, that the first casualty in “was’the truth, and the second is law.
While, in the present conflict, it might be an egagation to declare thailent leges inter
arma, the law has certainly been used as an instrutmgmhany in the debate, and its
clarity has become increasingly obfuscated in tiiegss. The discussions about the anti-
terrorism-laws in the British House of Commons e first months of 2005 are, again,
highlighting the fact that very different views cée held as to how the laws, the
government and the society should retort to testotireats. Such discussions, quite
clearly, do not only occur in the domestic sphareaso on the international echelon. The
numerous recent Security Council Resolutions issiliathg the debate revolving around
terrorism are a case in pofnt.

In this short paper we wish to firstly outline avfessues of a more general nature,
drawing attention to some terminological particiies of the “war on terrorism” as well
as some engaging moral aspects of the debate. @gcand being the main part of this
paper, we will attempt to depict and analyse sorh¢he aspects of both the “jus ad
bellum” and the “jus in bello” in order to shed stight on the sometimes unclear legal
situation regarding anti-terror measures.

Methodologically, we will approach the core ansteethe essay-question from two
angles. One will consist of an investigation intelested prominent regulations and
concepts of international law. The second will cois® the analysis of contemporary
world experiences that might reflect a shift in gerception of international law on an
international level. Certainly, we should keep inndhthat we ought to avoid the
temptation of muddying the water of clear analysysdeducing general insights from
single cased.However, in order to fully appreciate the impattirgernational law, the

application to specific practical cases is indisadrie.

! Compare the suggestions of Pham, P.J.: “Law, HuRights, Realism and the “War on Terror”, Human
Rights and Human Welfar&/olume 4, 2004, p. 95.

2 See the official UN-website on terrorism: httpww.un.org/terrorism/declarations.htm.

% Compare the warning remarks of George in his naitagical instructions in: George, A.L., 1979: “@as
Studies and Theory Development: The Method of 8tred, Focused Comparison”, in Lauren, P.G., (ed.):
Diplomacy: New Approaches in History, Theory andid®do (New York: The Free Press,), p.43.
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B. The analysis of the subject matter

Before engaging in the legal analysis of some sedeaspects of both the jus ad
bellum and the jus in bello, and in order to besabl appreciate what exactly will be the
subject of our examination we will shortly shed sohght on three points. Firstly, the
controversial notion of “terrorism” will be commet upon. Secondly, we will provide a
few deliberations on moral aspects of the debatelving around the “war on terrorism.
Thirdly, we will suggest a few thoughts on the cgpicof “war” in the specific context of
terrorism.

Interestingly, until date, it remains highly questble, what or who the
terminology “terror” or “terrorism” exactly represes. Is it epitomized by the “sworn
enemy” Osama Bin Laden and his notorious networQAaeda, or the so-called “Axis of
Evil” ? Or is it any group engaging in violent aéts their perceived political or other aims
7" Quite generally, we could say that terrorism isidemned, but not yet thoroughly
defined, since, so far, no definition has gainedvensal acceptan(feWeinberger, for

instance, remarks on the difficulty of definingrtaism that:

“due to this lack of agreement (...) the world comityuhas demonstrated
a remarkable readiness to condemn and punish asristr specified classes of
politically related offences. The problem remaitsttthe punishments seem
somewhat arbitrary due to the vast discrepancieth@interpretation of terrorism,
its sources, how terrorism differs from common é&awl local statutory crimes, and

whether a terrorist is really a legitimate freeddighter.”®

For the purposes of this paper, we wish to stickhto relatively clear definition of the
“High Level Panel on Reform of UN Policy and Insitms’, which identified in what

some of its members regard as a significant acimewg terrorism as:

* For Terrorist Group Profiles as well as “Countersdrism-Profiles” (special police forces etc.)e:se
http://www.terrorism.com./modules.php?op=modload&eaTGroups&file=index.

® For interesting suggestions on the uneasy definitf terror see Weinberger, J.: “Defining Terr@&ton
Hall Journal of Diplomacy and International Relagowinter/Spring 2003, p.68. For a very thorough
theoretical discussion of the terminus of terrorisee: Gupta, R.: “Changing Conceptions of Ternofis
Strategic Analysis: A Monthly Journal of the IDSBecember 2001, Volume XXV, No.9).

® Weinberger p.68.
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“any action that is intended to cause death or seridodily harm to
civilians or non-combatants, when the purpose ahsan act, by its nature or
context, is to intimidate a population or to compajovernment or an international

organisation to do or abstain from doing any’att

In the moral debate on the “war against terrorigi®® most noteworthy string
arguably circles around the question of whetheotests should be granted the advantages
of international law and how the measures takeimagégerrorists should be considered to
be morally justified or proportionate.

Here, we are facing a parallel case to the natitaval systems in constitutional
states. A terrorist amok runner is domesticallyatied like any other criminal. Only
measures that are allowed according to the respelgtgal system are permissibly taken
against him or her. He or she is brought befored&cial court and being tried according to
the national criminal laws in place. Why shouldstmodus operandi be different in the
international system ? If we morally accept thandetic terrorists benefit from the rule of
law, why should we not accept the same at theriatemal level ?

In this vein, Ignatieff has offered thoughts oryatem of consideration referring to
the thought of thelésser evil. This “lesser evil ethic”, according to the authbolds that
neither the moralists nor the consequentialisthbtgybe allowed an exclusive control of
the government’s polity decision making process.féxsmeasures taken against terrorist
activities, there will be times when, in the fighgainst terrorism whaworksis notright
and what isright will not work® As its name implies, the “lesser evil” approacheag
with the moralists that some actions are morallyegs incorrect, even if they are effective
in the “war”. However, with the consequentialistspaintains that there are circumstances
in which consequences matter so much - say, fomple saving the lives of innocent
people from an imminently threatening terroristeit - that necessity may require that a
liberal democracy’s principle of self-defence comspie to take a course of action that

strays from its own foundational commitmehts such an emergency, the “body politic”

" http://news.bbc.co.uk/2/hi/americas/4365661.sirogssed on 21st March, 2005). A different wordiag h
been set out be the United Kingdom Terrorism AQQ@00, which describes terrorism‘ase use or threat
of use of action designed to influence the goventimeto intimidate the public or a section of fnablic for
the purpose of advancing a political, religiousideological cause.” For Selected UN Activities tddkess
Terrorism since September 2001, see: http://wwwrgfiNews/dh/infocus/overview.htm. For special
activities of the UN Office on Drugs and Crime ienha, see:
http://www.unodc.org/unodc/en/terrorism.html.

& Pham p. 93.

® Ibid p. 93.
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may opt for a morally problematic measure—doing $a st resort and keeping it under
a close scrutiny’

However compelling and opportune the lesser evitgple might look at first
sight, it offers, in our view, only very little gilance to ethical discernment with some of
the most vexing issues, such as, for instance tickefinite detention of unlawful
combatants, torture, and targeted killifgignatieff puts forth only a very modest
counselling as to how his theory should bring abootally appropriate measures when
applied to real life situations. He does not oti@ything beyond proposing four general
tests for policy makers to examine in the adveasg@rocess:

‘Do the coercive measures violate individual digr?sit Do they
unnecessarily depart from existing due processdsteds? Will they make citizens
more secure in the long run? Have less coercivesores been tried?”

Some people might want to argue that unlawful vibleesponses to terrorist violence
(which are indeed allowed according to Ignatiefcase that they meet the criteria of his
“tests”) render both sides morally like two peasiipod. This might be true in a number of
cases where counter-terrorism acts go far beyondt vigh legally acceptable. More
strongly, however, it is the lack of dependabledguce and control that finally advocates,
in our view, for the strict observance of the rokelaw. It is indeed a (very practical)
dilemma that some workable measures that mightdeessary for an effective struggle
against terrorist activities might have to be alwmedl. Yet, the clash of the ever-
competing demands of civil liberties and internagiblaw on the one hand and domestic or
international security on the other must not getajulegal) control. Rather, in case that
the law does not offer workable measures, it isunview a question of how a government
can bring a change to the laws to respond to tistimy threats. Thus, it will be insured
that both legal changes and measures taken omabhedyare kept under the scrutiny of the
standard of modern constitutions, the “check oabeés”, as well as the public judgment
of the media and people. In any case, the factttieataw can by necessity only respond
and be adapted to new threats and normally nohhaged in advance should not give us

reason to abandon the respect for the rule of lvgether'?

1% probably, the suggestions uttered by Ignatieftdies quite realistically some of the courses dibacof

(I;lovernments involved in the fight against terrarigtgain, compare the interesting remarks by: Pha®3.
Ibid p.94.

2 For a thorough review of moral principles in apation to the war on terror and especially thetamiji

actions of the US-led coalition in Iraq in 2003 $&osenthal, who suggests that the existing moles are

sufficient but that they need to be applied torehtidifferent circumstances. See: Rosenthal New Rules

for War”, Naval War College Revievsummer/Autumn 2004, Volume. LVII, No. %, 2004093.101.
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Another nuisance that anyone has to face readinpefwar on terrorism” is the
very notion of Wwar” in this particular milieu. It is necessary forrasurvey, to utter a few
remarks on this terminus of “war” in the contexttefrorism if we wish to appropriately
apply the particular, relevant realm of internasiblaw which is concerned with the use of
force and the conduct of warfare.

Is this term tar on terrorism” a mere buzz-phrase conveniently usetle public
diplomacy of governments that are or perceive tlwves to be on the forefront of the
struggle or are we really witnessing a “war” thatbieing fought against the occurring
terror 2°

Certainly, the “war on terrorism” is not a war imetstrict traditional sense of the
word. The terrorist attacks on the World Trade @em 2001 have highlighted that, if we
really wish to call this conflict against terrorettivities a “war”, we have to bear in mind
that it is an entirely different kind of war fromomventional warfare between a set of
opposed units. The “traditional” confrontationstire Clausewitzian thinking are usually
expected to originate in organised entities whassets (territorial and otherwise) offer a

basis for effective deterrence, pre-emptive attamkeven destructive retaliation. But the

war” embarked upon by terrorists is very often rgeilaunched by the “have-nots”
deriving of poor regions against the “have-it-alisf Western democracies — and is
therefore to some degree a conflict “between theldwyhere the developed state exists
and the world where it does [practically] nét”Furthermore, unlike in conventional
warfare, with a minimum application of force, a nmaxm of destruction can be achieved
through terrorist actions, even if the latter mightimes be of a more psychological than
physical nature like, for instance, the loss o$tiin the public security.

At the most abstract level, however, terrorism mdée¢ same basic criteria as war.
It represents, as Pham rightly points out, “consslip selected force applied for a specific
end.™ Moreover, it “employs kinetic, physical force tonfluence the enemy
psychologically through the erosion of his will tmntinue to resist® This modern
terrorist tactic is a similar method in classicalrfare. As is war, this (physical force) is
easily measured by the degree to which the cohesfidhe targeted entity is affected.
Modern terrorists cells, like Al-Quaida and otheoups, have proven they will go very far

for their envisaged psychological and physical mesion and thus, terrorism represents a

13 The notion of the “war on terrorism” was introdddey US-President Bush, see, e.g., Address taw Joi
Session of Congress and the American People (20 Z2i) and Presidential Address (7 Oct. 2001),
available at http://www.whitehouse.gov/news/brigfih

14 Serfaty, S.: “The Wars of 9/11”, The InternatioSglectatgrVolume XXXVI, No. 4, October - December
2001, p.6.

> Pham p. 92.

'8 Ibid, p.92-93.
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clash of wills between two or more contending @attiThis is a similar type of clash of
will as in classical warfare. If both parties empforce to resolve this clash of wills, and if
both parties seek a political end through this bcinthen a state of war exists.

Thus, the application of the jus ad bellum and jire in bello, despite some

limitations that we shall see later, is generaéymissible.

It will therefore be our next step to have a cldsek at a selected number of legal
rules and to understand how these can be applifiettwar on terrorism®® First will be
the review of the jus ad bellum as the part of Velwich has been used to justify the resort
to military action in the international arena. Hevee will focus on Art. 51 of the UN-
Charter, which has been subject to a lot of comtrsy in relation to the terrorist-debate.
Secondly, we suggest an analysis of the jus impa#l being the corpus legis attempting to
subjugate the conduct of war to certain rules diabveur. In that section, prominence will

be given to the legal qualification of prisonersaar (POW)-°

There are different interesting questions attadiwethe application of the jus ad
bellum to the phenomenon of terrorism. Can, fotainse, an act of terrorism be regarded
as an act of aggression under Chapter VII of the-Qldrter, offering a window of
opportunity for military actions of one country augt another ? Can military retaliation of
a state targeted against a terrorist group residirgparticular country be taken against the
will of that sovereign nation ? As Dixon points ptlitere seems to be a dichotomy between
the requirements of international law generallyhiisging the use of force — which in fact
is a rule of jus cogens — and the ability and nghess of powerful states to achieve their
goals by the use of aggressive force. While, fatance, most of the international
community were outraged by the terrorist attackaregy the property and the nationals of
all countries in the United States in 2001, feweh@one on to agree that the different
actual military responses in Iraq in 2003 were ldyvhether that be on grounds of self-

defence, legitimate reprisal, the apprehensioneaftists or as a means of averting a

7 Besides, it is questionable whether terrorism ‘asaa’ can be clearly separated from a (seriousinte”.
Terrorism is not defined as a specific crime peféere is nothing like a violation of a common
(international) crime of terrorism. Weinberger tfere rightfully asks: “What distinguishes the coamm
crimes of murder, larceny, kidnapping, assaultathérs from the identical crimes enacted and latell
terrorism”? See: Weinberger p.76.

18 Already for reasons of space, this analysis wilhbcessity be selective.

19 Besides the traditional rules of the jus ad eland jus in bello, there exists a whole varietjegtl
documents relating to the context of terrorismc8ih963, 12 universal legal instruments aimindat t
prevention and suppression of international tesrorfiave been elaborated. See the “Counter-Terrorism
Executive Directorate - International Action Agdifigrrorism: “Summary of legal instruments”;
http://www.un.org/News/dh/infocus/terrorism/CTEDg#&_instruments. pdf.
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potential threat to the peace and security of nrahki.e. the threat that weapons of mass
destruction could obtained and us#&d).

Both from a political as well as a legal viewpoiitis interesting to see that the US
has tried to involve as many states as possibl®ih the military actions in Afghanistan
and Iraqg in 2003. For instance, the UK, Germang, Iidarway, among others — are directly
involved in the Operation Enduring Freedom in Afigisgan. Politically, as Gray rightly
points out, this can be seen as a quest for palligitimacy. It leaves the observer with
the impression that the US in well aware aboubthgoing controversy in the international
political arena as to the legitimacy of invokindgfelient parts of international law as a
warrant for military operations. Legally, on thenhet hand, the bid of bringing as many
states on board as possible, is being done in dodgemonstrate a coherent opinio juris —
one of the essential requirements for the estahksh of international customary law that
might allow for actions that are within the intesesf a certain country.

If a group of terrorists, that resides in a stalegides to strike terrorist attacks in
another country, these acts can normally hardlgden as an “act of aggression” on the
grounds of Art. 2 (4) UN-Charter. There would netdny law that could permit a state to
take unilateral action in these circumstances.add@yt it would be very difficult to explain
why such action would not be in violation of theerfitorial integrity or political
independence” of the target state and not contoatiye purposes of the United Nations as
reflected by the UN-Charter, and prominently byAts 2 (4) UN-Chartef*

In ascertaining in what form the jus ad bellum banapplied to the “war against
terrorism”, Art. 51 UN-Charter is of paramount imamce because it has been amply
discussed in recent debates. Some authors holdhtérat has been a widening of the right
to self-defence which would now encompass thetghii react using military force to an
attack carried out by a non-state actor availisglitof the support of a third stefte.
Although some minor developments can certainly bgeoved, it is very questionable, in
our view, if the event of 9/11 led to a real fundental reappraisal of the law on self-

defence.

2‘1’ Dixon, M.: Textbook on International Law, Oxforchlversity Press, Oxford,"5ed., 2005, pp. 303, 304.
Ibid p. 304.

22 Sommario E.: “Law and Disorder ? The War on Team the International Legal System”, The

International Spectatp#/2002, p.109.
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It is not untrue that the immediate internatioreslation after the attacks was one of
impressive unity among governments. The UN Sec@iyncil and General Assembly
passed unanimous resolutions condemning the tstrraitacks® Security Council
Resolution 1368 affirmed the right of self-defenceaesponse to terrorist attacks for the
first time. NATO invoked Article 5 of its treaty fdhe first time in its history and declared
that the attack on the USA was an attack on all besrstates and that they were prepared
to act in collective self-defenéé.The ensuing US-led military operations in Afghsanis
(“Operation Enduring Freedom”) were, according ke tacting parties, legally being
carried out on the grounds of Art. 51 UN-Chartesseating that they were acting in
individual and collective self-defenée.The US and other states have claimed that the
Taliban regime in Afghanistan has actively shetlemad aided and abetted the Al-Quaida
terrorist network and without going to deep inte #vidence that is being presented for
this allegation, it seems rather plausible that Has been the case. While the strikes might
not have complied with the pre—Septembejuklad bellunregarding forceful responses
to state sponsorship of terrorism, that standasdevalved in a progressively permissive
direction. In particular, international law now aedply permits a state to cross into another
for the limited purpose of combating terrorists wribe state in which the terrorists are
based does not or cannot put an end to terrorsofiss territory?®

The more challenging question arising out of 9/&hd( the struggle against
terrorism in general) as far as international laveancerned, however, is whether Article
51 UN-Charter has undergone a revolutionary chasugdh that it now even extends to
attacks by non-state actors (like Al-Quaeda) indbsence of any state complicity. For
many states and commentators the concept of skicke against non-state actors was
already problematic before 9/f1The test which was generally accepted by states wa
always found in the Definition of Aggression, takenthe International Court of Justice in

the Nicaragua Case. The ICJ stated that the udercd by individuals constituted an

2 See Security Council Resolution (SCR) 1368 an@38il General Assembly Resolution (GA Res) 56/1.
Resolution 1373 (28 September 2001) obliges UN MarSitates to (e.g.) criminalize the financing of
terrorism and share information with other governte@n any groups practicing or planning terraagss.
Also, see the “Counter-Terrorism Executive Direater- International Action Against Terrorism: “Suluy
of legal instruments”: http://www.un.org/News/dH@ious/terrorism/CTED_legal_instruments.pdf.

24 Compare the remarks by: Gray, C.: “The use ofdf@mgainst terrorism: a new war for a new centuiny”,
International Law and the Use of For@ edition, Oxford, Oxford University Press, 2004159.

% Gray p.160. She also remarkd:i$ open to question whether these events hameght about a radical
and lasting transformation of the law of self-defer whether their significance should be narrowly
construed in that Operation Enduring Freedom wasegtally a one-off response to a particular incitle
based on Security Council affirmation and (almostversal acceptance by states. Even in the imrteedia
aftermath of 9/11 there was a certain lack of dhads to the exact scope of the right to use forcelf-
defence against terrorism and as to whether sudgha could be invoked unilaterally

26 Schmitt, M.N.: “International Law and the Use afr€e: The Jus Ad Bellum”, The Quarterly Journédl.
I, No. 3, September 2003, pp.94, 95.

" Gray p.165.
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armed attack only when there had been a “sendingrbgn behalf of a State of armed
bands, groups, irregulars or mercenaries, whichycaut acts of armed force against
another State of such gravity as to amount toafaggression®®

Here, it is interesting, for instance, to haveaset look at the events in Iraq before
the beginning of the war in 2003. One of the alliegaof the US-led coalition (made in
favour of acting on the grounds of Art. 51 UN-Cleaythad been that Iraq was in the
possession of nuclear weapons that were readys®iruan armed conflict and that there
was the possibility of President Hussein givingsthento the hands of terrorists. The
International Atomic Agency, however, had not badfe to find hard evidence on the
ground to ascertain this claim. The assertion tivate had been a link between President
Hussein and the Al-Quaida network was also not @maand then also not maintained by
the US-coalition latef’ Besides, the actions driven by the coalition war¢ being
undertaken against Al-Quaida members residing ag.IrTherefore, the justification
relevant to our discussion brought forth in favadra war against Irag (implying that
state’s complicity with terrorists being supportedirag) was not underpinned by reliable
evidence. How then, could the coalition have actethe grounds of Art. 51 UN-Charter ?

Strictly and legally speaking, the “revolutionarjamge” that some authors
proclaim, must have been clearly shown by the hebawf the society of states. Since no
change has ever been made to the wording of ArtUNiCharter (treaty law), it could
have only been through customary law that the ast@uld have permissibly been taken
on the grounds of a changed understanding of ArtUN-Charter. Without being able to
go in depth with the evidence, one can, howevee tiat, quite clearly, a notable number
of governments was outrightly opposed to the mmiliactions against Iragq. Hence, one of
the basic conditions for the emergence/changetefnational customary law was not met:
the existence of an opinio juris held by a subg&lintlarge and coherent number of the
states of the world’ Evidently, international customary law is createdhe practice of
States and not in scholarly writings. Consequently, 51 UN-Charter can not be applied

on the grounds of the “war against terrorism” adiely pursued in Irad’

28 Nicaragua Case — ICJ Reports (1986), 14 at p&a 19

29 Now, in recent months, the term often invoked B piiblic diplomacy says “liberating the Iragi pespl
% The US-led actions also gave rise to the newlgled debate about pre-emptive military strikes resjai
terrorism. Strong arguments in favour of pre-enmgthilitary actions, for instance, are being propldsg
Sofaer, A.D.: “On the Necessity of Pre-Emption”]LEJssue 14, 2003, p.209-226.

31 Also the breach of different Security Council Retions by Iraq has been used as an argumentéor th
military actions in Iraq. However, this would bg@aint that can only be invoked in relation to /A® in
connection with Art. 42 UN-Charter when it is a gien of the protection of international peace and
security, but not a question of self-defence, whighare discussing here.
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We will now turn to our last focal point of analysthe corpus legis of the jus in
bello which subjugates the conduct of war to aetgrof regulations.

Here, from the outset and especially in relationth® “war on terrorism”, it is
important to note that the law of war is based upun basic principle that while the
deliberate harming of soldiers during wartime iseaessary evil, and thus permissible, the
deliberate targeting of civilians is strictly fodaien® Having said this, while war
generally is thus subject to a certain code of e, terrorists usually do not recognize
such rules. The whole system relies on an impiiwtal contract and, in modern times, an
explicit juridical accord solemnized by treaty betm “honorable men” whom
circumstances rendered enemies to play by the sales Traditionally, two sides in a
conflict understood that without these restraimtar would turn into a simple slaughter.
The difficulty arises when the “warrior's honour” eets a terrorist militancy that
recognizes neither limits nor reciprocify.This is a dilemma for both politicians and
commanders as well as the soldiers on the ground.

Another point which is complicating the applicatyilof international humanitarian
law, especially in the context of terrorist acied, is the traditional division between
international and non-international armed confifcthis distinction implies, for instance,
that the hostilities between the US-led coalitiod ghe Talibans and between the latter and
the Northern Alliance ought to have been reguldtgdwo different sets of rules. In the
first case, the four Geneva Conventions from 194 their First Additional Protocol (to
the extent to which it reflects customary law siiidead not been ratified by Afghanistan)
should have been respected, while the internallicobetween the Taliban and the armed
groups opposing them should have been fought iardaace with the Common Article 3
to the Conventions and their Second Additional o>

Prominent in both the general media as well asatalemic literature is the issue
of detention of (suspected) terrorists, eitherraygl(especially the notorious Abu Ghraib
prison) or in Guantanamo B&YIn order to be aware of the legal body governhig part
of international law we wish to refer to one of thdes which is of importance for the
qualification of unlawful combatants as POWSs. Aetid of the Third Geneva Convention

prescribed specific protections to “lawful combasghthat is, members of the armed

32\Weinberger p.73.

% Pham p. 96, 97.

34 Compare the suggestions put forth by: Murphy,“@antemporary Challenges to the Implementation of
International Humanitarian Law”, The Quarterly Jualy retrieved from Ciaonet or®March, 2005, p.99.

3 Parts of the literature discuss the possibiligt #n internal conflict may be “internationalisedider
certain conditions, for instance in the event thdirect armed intervention occurs by a foreigtesta
Compare Ibid, p.97.

% For a moral viewpoint on prison abuses, see: Rbaknl.: “Accountability: How to treat Unlawful
Combatants”, Carnegie Council on Ethics and Int@awnal Affairs, 2005.
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forces of nations in conflict or members of miktiand organized resistance movements of

nations in conflict provided they are

(1) part of an organized command structure;
(2) wear fixed insignia recognizable at a distance;
(3) carry their weapons openly, and;

(4) conduct their operations in accordance withétlaws and customs of war.”

Those prisoners who meet these criteria are eshtiteall circumstance to respect for their
persons and their honour” as POWSs (Article 14). Siage of Iraq is a party to the Geneva
Conventions and the military personnel of the falleagi regime were entitled to POW
status. Consequently, the abuses at Abu Ghraibartee but this practical example, were
violations of international humanitarian law insofas those subject to abuse were
legitimate POWS! On this much the law is straightforward.

Yet, the case of members of Al-Quaeda and otheorists is more complicated.
The Islamist terrorists of Al-Quaeda and other guvepresent no nation-states that are
signatories to the Geneva Conventions. Furtherntbes; do not even belong to the so-
called “national liberation movements” that were@ded some limited recognition by the
signatories of the 1977 Additional Protocol I. Thegar no form of a distinctive uniform
and generally do not carry their weapons openlyeyTtheliberately target civilians and,
where possible, do so in ways that maximize, rath@&n minimize, injury. In short, their
modus operandrepresents the antithesis of the “way of the wafri€onsequently, it
would seem that they are not the “honorable mend whalify for the protected status of
POWs because they do not satiafyy - much less all four - of the requirements of the
Geneva Conventioff.

It is not untrue that this logic is at times bett@gllenged my motions from human
rights organisations like Amnesty International duman Rights Watch. The rationale
behind the lawful or unlawful combatant distinctidrowever, is clear from the philosophy
motivating the laws of conflict. If professionalnaed forces in the field are to achieve

military objectives with the minimum of incidentalamage to the protected status of

3" Pham p. 97.

3 While the U.S. Supreme Court recently ruled in suiis brought on behalf of some of the detainees a
Guantdnamo Rasul v. BuslandHamdi v. Rumsfeldthat these prisoners have a right to petition farit of
habeas corpuand an independent review of their status, it ditlquestion the law underlying their
classification as unlawful enemy combatants andidmeal of POW status. For thoughts on American
military jurisdiction over Al-Quaeda terrorists e report published by the American Bar Assoarati
Task Force on Terrorism and the Law — Report armbReendations on Military Commissions, Janudty 4
2002; http://www.abanet.org/leadership/military.pdf
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civilians or non-combatants, they must be able asilg distinguish the enemy from a
civilian. This is rather simple logic than comptied legal examination. Also, the
possibility of protected status as a POW in thenewé capture is the incentive for military
personnel to play by these rules, without whiclwauld be impossible to balance military
necessity and humanitarian imperatives.

Hence, if people engaging in terrorist activitiasai manner that does not meet the
criteria of the Geneva Conventions, they have t@ware that they can not expect to be
granted the benefits of international humanitat@am Jus in bello does not apply to such

individuals*°

%9 Pham pp. 97, 98.

“0However, although not mentioned in this shortgpdfor reasons of space and the focus of the essay
guestion), there are still a number of basic hurghits that do find application to any human be#uggl
therefore also to terrorists. Importantly, these wader no circumstances be denied to any indilidua
Strongly conversely to our view, some of the authlapenly advocate denying the application of etien t
most basic principles of human rights and the ofilaw in general when it comes to terrorists. Aaraple
for this has been set by a speech of Hassnersaidd'Of course, terrorists pose a special problem.
Necessity may dictate executing them summarilyniest of war. Necessity may also, in an emergeeay, |
to a selective disregard for legal guarantees idesrto (...) .”See: Hassner, P.: “Definitions, Doctrines and
Divergences” in: “One Year On: A September 11 Aersary Symposium”, The National Interesall
2002.
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C. Conclusion

As we have seen, the connotations of the concepiteofwar on terrorism” reach
into stratified layers of political, legal, ethicahd moral nature. Many issues in the current
debate are still subject to contention, or at letigérging interpretation. Further, each
conflict brings unanticipated challenges and ther“wn terrorism” is no exception. The
potential threat of the use of atomic or biologiesdapons by terrorists in the quest for
religious states or other goals is only one thifkalcenario that has to be preverited.

More efforts will have to be made to change theslafvwar to include new types
of warfare that yield new types of combatants aadehwartime situation& Yet, any
changes in the laws have to happen with care ahied®ion in order to preserve the
ethical ideals even while adapting the rules offar@ and criminal adjudication to the new
and unwelcome circumstancEsThe rule of law has to find its legitimate placethe “war
on terrorism” in order not to open the door to ey actions by states.

In addition, the present debate needs to acknowledgre amply the overlapping
of the distinct but complementary concepts of wanternational) law and morality.
Combined efforts from analysts from all schoolshmfught are needed for an answer to the
phenomenon of terrorism that is both a just andkalole compromise — a compromise
strongly required in the face of the clashing ingpees of human rights (and other
international law) and civil liberties on the onand and domestic and international
security on the other.

We hence wish to conclude by rehearsing the wofdseoUN Secretary General,
Kofi A. Annan, who has said:Every time we make the rule of law stronger, we enak

terrorists weaket **

4! For a database of worldwide incidents in 1999 livimg sub-national actors and chemical, biological,
radiological, and nuclear materials, see: Came&onPate J., McCauley, D., DeFazio, L.: “1999 WMD
Terrorism Chronology: Incidents Involving Sub-Nat# Actors and Chemical, Biological, Radiologicahd
Nuclear Materials”, The Nonproliferation Revie@enter for Nonproliferation Studies, Volume \Wlumber
2, Summer 2000.

“2\Weinberger p.73.

“3Wedgwood, R.: “The Law's Response to SeptemberEthics and International Affairénnual Journal
of the Carnegie Council on Ethics and Internati@kfédirs, Volume 16, No.1, 2002.

4 See: http://www.un.org/apps/news/infocusRel.agp@irs|D=8&Body=terror&Body1=.
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