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Introduction

The dilemma of what to do about citizens of anotkevereign country who see
themselves confronted with horrifying abuses byrtb&vn government has remained
with us throughout the era post World War Il. Teeant events in the Sudanese region
of Darfur, labelled not only civil war, but “ethnicleansing®* have, again, triggered
discussions about the question of “humanitariaarimntion®. We can quote various
instances in recent history after 1945, where dimgaViolations of basic human rights,
including the mass killing of civilians on a higbate happened within the sovereign
territory of a country, for example in Cambodia tim period 1975-1979, in Ex-
Yugoslavia in the early 1990s, in Rwanda in 19864 ame but thesk.Time and again,
alongside those tragic events, different voiceselzalled for military actions driven by
humanitarian considerations, seemingly subscrilbdinghe catchphrase “humanitarian
intervention [as opposed to] inhumanitarian noesivention™.

The military actions of NATO in Kosovcespecially, having been branded the

first “humanitarian war® have attained a remarkable degree of attentiorihén

! See, inter alia, Human Rights Watch Homepage:/itpw. hrw.org/campaigns/darfur/index.htm

2 For the purpose of this essay, for (the doctripdemanitarian intervention, we wish to refer thaw
Dixon describes d®ne State (State A) may use force in the territmianother state (State B) in order
to protect the human rights of individuals in StBtausually being nationals of State B, implemented
without the consent of the territorial sovereigsee: Dixon, M., 2000: Textbook on Internatiohalw,
(Oxford University Press, 4th ed.), page 310. Wéreahd Bellamy put it, shortly, this way:
“Humanitarian intervention is an act that seeksitervene to stop a government murdering its own
people”, see: Wheeler, N.J., Bellamy, A.J., “Humanitaiizervention and world politics”, in The
Globalization of World PoliticsBaylis, John and Smith, Steve (Oxford Univer§itgss, ¥ edition
2001), p.472. For a terminological distinction beémhumanitarian interventioandhumanitarian
assistancgsee Sarooshi, “Humanitarian Intervention andrhagonal Humanitarian Assistance: Law
and Practice”, Wilton Park Pap86, the UK, November 1993, p.1. Furthermore, réman the notions
of forcible andnon-forcibleinterventions, that may occur in a unilateral ottitaieral manner, can be
found here. (A recent and vital example is the dwitle humanitarian assistanda the Asian region
struck by the so-callefisunami-disasteend of December 2004. Since this event, a largebruof both
government as well as NGO-resources have been igetbih order to assist the victims; for UNHCR
briefing notes on the UN-activities, see: http:/fmamhcr.ch/cgi-bin/texis/vtx/tsunami?page=briefing)
For different theories of humanitarian interventsae: Wheeler, , N.,J. Saving Strangers — Humaamitar
Intervention in International Societ@xford University Press, 2000, Part One; forambther
understanding of humanitarian understanding, seellit, B.: “UN Military Demands and Non-
Offensive Defence Collective Security, Humanitariatervention and Peace Support Operations”,
Working paper of the Copenhagen Peace Researdutigst/niversity of Queensland, Brisbane,
Australia, July 1996.

% Compare the remark by: Wheeler, pp.15, 16.

4 Chesterman, S.: Just war or just peace ? — Huan@mitintervention and International La@xford
University Press, 2001, see title of chapter 619.2

® If the ICJ will find a ground for jurisdiction iMugoslavia’s action against the NATO countriesr¢he
will exist an opportunity for an authoritative jedil analysis of the existing international lawereint for
the doctrine of humanitarian intervention. A neargiew on the armed conflict in what the authdlsca
the notorious “powder keg” Kosovo, including thotigihovoking remarks on the issue of “humanitarian
intervention”, is given by: Hadzic, M.: “SecurityaRges Of NATO intervention in KosovoWWorking
paper published by the Copenhagen Peace Reseatithtéy September 1999; Also compare the
thorough review by: Guicherd, C.: “InternationamLand the War in Kosovo”, Survivglinternational
Institute for Strategic Studies), Vol. 41, No.2n8ner 1999, pp.19-34.

® Macrae, J.: “Humanitarian aid and interventione Bhallenges of integration — Understanding
integration from Rwanda to Iraq”, Ethics and Int#ional Affairs Issue 18, no. 2 (2004); p.30.
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academia, raising new and old questions aboutetyjigrhacy and viability of the model

of humanitarian interventionWhile there seems to be an unanimous agreement tha
there are in existence both mérahd ethicdl raisons d’étre as well as some agreement
of how the modus operandi of a humanitarian intetie® should look lik&, there
exists some substantial disagreement as to ifl @ndl under which conditions such a
venture is to be deemed legally permissible.

In the face of an absence of a comprehensive &igalframework under
international law that would govern humanitariarteimentions (the human rights
framework is severely limited by the weaknesse&soénforcement mechanisms), the
essence of the contemporary debate predominametiysstrom a clash of imperatives
between the principles of the protection of stateeseignty as laid down in Art. 2 (4)
and (7) of the UN-Charter and the obligation of itetection of human rights (that
might be achieved through a humanitarian intereenfi in other words, a “conflict
between justice and [legal] orde?.

” As Hilpold has pointed out, the NATO military amts in Kosovo have by many authors been regarded
as a watershed dividing a formdegelian, state-centred system of internationatiehs from anactual
Kantian modelvhich is far more community-oriented; see the thgloand extensive legal review:
Hilpold, p. 437; also compare remarks provided bs& M.,N.: International Law, Cambridge
University Press, Fifth Edition, 2003, pp.1046, 70frthermore, consider the interesting remarks
provided by Ramsbotham, O., Woodhouse, T.: Humaaitdntervention in Contemporary Conflict

Polity Press, Cambridge, 1996, chapter 6. pp.1&Z-19

8 This position might be challenged, for instangeBhikhu Parekh, who has claimégitizens are the
exclusive responsibility of their state, and thatate is entirely their own business. (...gjotation taken
from: Wheeler and Bellamy, p.473.

® For an interesting overview on ethical issuesndigg the concept of humanitarian intervention; see
Smith, M.J., “Humanitarian Intervention: An Ovemi®f the Ethical Issues”, Ethics and International
Affairs — Annual Journal of the Carnegie CouncilEthics and International Affair&/olume 12, 1998;
also compare: Bellamy, A.J.: “Ethics and InterventiThe “Humanitarian Exception” and the Problem
of Abuse in the Case of Iraq”, Journal of PeacesBeeh, Volume 41, Number 21, March 2004.

10 One would agree, for instance, that such actiamddvhave to be in line with the four Geneva
Conventions from 1949 and the two Additional Protedrom 1979 as well as other international
humanitarian law. For a discussion of recent isguéss field, see, for instance: Human Rights
Defenders on the Frontlines of Freedom - Protedtingnan Rights in the Context of the War on Terror,
Conference Report (November 11-12, 2003), May 2Qadter Center, Atlanta, USA. For remarks on the
quality of humanitarian law as lex specialis toesttaw in armed conflicts (and thus, also to humnaaign
intervention), see: Watkin, K.: “Controlling theeusf force: A role for human rights norms in
contemporary armed conflict”, American Journalrd&tnational LawVol. 98:1, p.1-35; also compare
the position held by the famous ICRC regardingdtrecept of humanitarian intervention an the
involvement of humanitarian law: Ryniker, A.: “THeRC'’s position on “humanitarian intervention™,
IRRC, June, 2001, Vol. 83, Nr.842, pp.527-532.

1 Kap asks, whether, quite generally, any militargivention reasonably can be called humanitarian,
when he statesDoes it make sense to call an intervention 'huiterian’ when the troops involved may
have to fight and kill those who, for whatever m&s seek to obstruct them&ee Kap, October 2000,
Vol. 24, No.7. For a more generally written outlamk (the purposes of) humanitarian intervention and
changing beliefs surrounding it can be traced iandmore, M., reviewed by Cardenas, S., “The P@pos
of Intervention: Changing Beliefs about the Usé&afce”, Ethics & International Affairs Annual Joaitn
of the Carnegie Council on Ethics and Internati@kfédirs, Volume 18, No. 1 (Winter 2004).

2 Wheeler, p.11.
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Are self-defence and Security Council-authorizedbe@ment under Chapter
VIl the only legitimate exceptions to the UN Chadeprohibition on the use of force,
or is there an independent right of humanitarigariention based on (emerging) state
practice, i.e. international customary law? Oniyiaority among international lawyers
have adopted the view that humanitarian intervensdawful.

This short paper seeks to briefly examine theseaher relevant aspects that
revolve around the concept of humanitarian intetieert® It comes with no surprise
that both advocates and antagonists of the comddptmanitarian intervention advance
legal (and other) arguments which involve a varietyteleological interpretations
de lege lateas well as considerationke lege feranda.

Bearing in mind our question, we will try to appchathe subject from two
different angles. First, we will attempt to analyséevant articles of the United Nations
Charter (UN-Charter) and some of the argumentstibae been put forth by different
authors regarding this realm of international 18&condly, we will consider the rules of
international customary law in this field as wedlthe arguments being attached to it by
international lawyers.

The paper foresees the conclusion that a customéyestablishing a right of
(forcible) humanitarian intervention has not yeebeble to arise from state practise
any further than being arethbryo of a rule of humanitarian interventidf) the fact
that thought-provoking tendencies can be obsermeitheé international political arena
notwithstanding> While wishing to allow the reader to explore soev@@ence that we

have gathered, we will leave other detailed comchssfor a later analysis.

13 Already for reasons of space, our investigatioargiiments will by necessity remain selective.
¥ For this notion as well as a neat overview on @morary literature, see: Zacklin, R. “Beyond
Kosovo”, in Ku, C., and Diehl, P.,F. (ed.), Internatiotzal — Classic and contemporary readings
Boulder, London, 2003, pp.375, 376.

!5 This position might, in international relationsrténology, be calledrestrictionist, or “rule-
consequentialistas opposed to whatbunter-restrictionistviews would offer; for this terminology,
see: Wheeler and Bellamy, pp.472 and 474.
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The Analysis of the subject matter

Before engaging in the concrete analysis, we ghdstit importantly wish to point out
that, as Dixon and McCorquodale have indeed rightiynted out, the theoretical debate
about the lawfulness of humanitarian interventiemat simply for (legal) academics.
Our view of humanitarian intervention reveals madiout the prevailing “Zeitgeist”,
the way we think of international law very genegrall a fact which our analysis will
have to take into consideratidh.

Professor Greenwood has morally and convincinghgued that, an
interpretation of international law which would lfed an intervention with the intention
to prevent something as terrible as the HolocatigtedGerman “Dritte Reich”, would
be “contrary to the very principles on which modénternational law is based?.
Essentially, it seems, in the post-Cold War parad@f comprehensive and inclusive
security, the threat agendia the sense of Chapter VII UN-Charter) is nowageered
to increasingly encompass human rights valuesakogustices, economic deprivation
et alia to “impart to the international securityder with a more humanistic
orientation”?®

We herewith further seek to analyse whether thresimption can be traced in the
existing internationatorpus legis Extrapolating from Dixon, who has stated: “Should
it be true that a right of humanitarian interventie in the making, we must remember
that for the international lawyer who believes intteeory of the ,sources" of
international law, such a right can exist onlytifig based in treaty or found in state
practice supported by adequadpinio juris There is no moralistic magic that can

manufacture the right simply because it ought ist&x’

% The legal tlassicists on the one hand view the formation of internasiciaw as stemming from the
practice of States. Ipso facto, the absence of pbemof intervention for the defence of basic human
rights, or the (claimed) absence of acceptancheofagitimacy of such venture in those cases where
humanitarian concern has been part of the motivadtion, is all they need to prove that such acién
not in line with (contemporary) international la8o called fealists, on the other hand, perceive law as
an instrument for the achievement of community g@ald reason that the right of humanitarian
intervention need not be established by such \teigt sriteria. It is enough, in their view, if thight is
necessary and not specifically prohibited by the M/hile classicist appear to be willing to sacefi
human suffering in favour of upholding the formegjitimacy of the law-creating process (althouglythe
would disagree with this criticism), realists makease in favour of the use of military force thiage
certain “values”. Compare the suggestions madkein hotes, Dixon, M., McCorquodale, R.,2003:
Cases and Materials on International |- &@xford University Pres, 4th ed. Oxford, New Ydila.),
p.556; equally compare the indications made by: éérep.11.

" Greenwood as quoted in the UK Parliamentary S€eatmittee on Foreign Affairs, Fourth Report,
(2000), as quoted in Dixon, McCorquodale, p.555.

18 Kap, October 2000, Vol. 24, No.7.

9 Dixon, p. 310.
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I.) Analysis of relevant articles of the UN-Charter

Humanitarian intervention is, in fact, not beingeessly condemned by the UN-
Charter, which sets the actual standard for theofi§erce between its member states.
However, for our purposes, we have to take int@actits Article 2 (4) (which reflects

the so-called “doctrine of non-use of force”), whaffirms that:

“All Members [member states] shall refrain in theiternational relations from
the threat or use of force against the territoritegrity or political

independence of any state, (..2).”

In form of enumerative exceptions, there are twiy cases under the Charter-
law in which the use (or threat) of force may blewaéd in the international relations
between member-states — and it is highly questienabether there are arguments that
can persuasively make a case for the concept ofahitanian intervention finding a
place in these.

Firstly, there is the right of self-defence, meng&d in Article 51 UN-Charta,
which states that every member state of the Ukhisued with®(...) the inherent right
of individual or collective self-defence if an adn&ttack occurs (...).”Secondly there
is the possibility of legal military action on gmds of chapter VII of the UN-Charta,
which reiterates in its Art. 43 thét...) the Security Council (...) may take such action
[by virtue of a Security Council Resolution] by ,agea, or land forces as may be
necessary to maintain or restore international peaand security. (...).” Yet, a
(classical) humanitarian intervention is neitherage of self-defence, nor of a measure
based on chapter VII of the UN Charta. We will eiplhis briefly??

A claim of humanitarian intervention based on sigfence could legally emerge
only after the country forcibly defending itselfshaitnessed a violation of legal rights
and therefore could only be advanced in respectatibnals after these were being
harmed. But this is not the case when we look atctassical case of a humanitarian
intervention of a state that aims to purely proteethuman rights of the citizens of the

state that is being attack&t.

20t also had not been condemned by either the lee@qwvenant or the Kellogg-Briand Pact. For
remarks on the latter legal document, see: DinsteilWar, Aggression and Self-defen€&ambridge:
Cambridge University Press &dition, 2001, p.78.

2L This primary obligation of all member states af thN has attained the statusus cogenscompare
Dixon p. 293.

22 os we shall see later, none of the historic casese World War II, where military actions have thee
(allegedly) driven by humanitarian grounds genuirfelfilled the conditions set out by the UN-Chairte
23 Compare the remarks uttered by Judge Rosalyn iggs quoted in: Dixon, McCorquodale, p.551.
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The second exception to the rule of Art. 2 (4) UNa@er, collective coercive
military measures based on chapter seven, arenatdoeing referred to in the case of a
classical humanitarian intervention. The essent#d here is that no (express) consent
of the Security Council (based on Art. 39 UN-Charteconnection with Art. 42 UN-
Charter) covers the actions carried out in the nafe humanitarian intervention.
In most cases, the violation of human rights ofamatls will normally not constitute a
threat or breach of international peace and securithe sense of chapter VIl of the
UN-Charter and the military actions are being drivailaterally by one state or a group
of states willing to act!

To be quite clear, what is illegal unilaterally miag legally permissible if it is
the result of a collective decision of the Secuf@guncil. A coercive humanitarian
intervention is not excluded by the Charter perasé a priori, provided that the
Security Council determines that massive and syaienviolations of human rights
occurring within a state constitute a threat togbace and security, and then authorises
an enforcement measure under chapter VII UN-Ch&tter

In sum, we can say that the treaty-based intemmatiaw does not incorporate a
right to humanitarian interventidi.However, since international law is not confined t
treaty texts, our next chance to see the risimgrght to humanitarian intervention will
be the examination of the existing or emergingrimggonal customary law, a question

to which we will now turrf’

4 5o-called tinilateral actions are taken by an unauthorized participant who ends they are,
nonetheless, lawful; for a thorough discussiorhid term in connection to the concept of humaratari
intervention, see: Reisman, M.W.: “Unilateral Actiand the Transformations of the World Constitutive
Process: The Special Problem of Humanitarian letgfen”, EJIL, 2000, Vol. 11 Nr.1, pp.3-18.

25 For further details on the legal background of hoitarian intervention in the face of UN-law, st (
instance): Quadraat, de Jonge, C.: “Interventidmtiernal Conflicts: Legal and Political Conundrdms
Working Papers Carnegie Endowment for InternatiéteslceGlobal Policy Program, Number 15,
August 2000, pp.4 and following; equally considehesterman, chapter 2.

% n fact, some of the most interesting legal argotméhat we will be discussing under Il). might @av
also been discussed in this earlier section, éi@r, we see them being more aptly used in the
discussion/analysis of the contemporary custonawy (Chesterman, for instance, in his chapter &, ha
chosen a different structure of his analysis). iegrews of the UN Charter, see: Simma, B.: The har
of the UN: A CommentaryOxford: Oxford University Press, 1995).

%" For a general thorough legal review of the Exaestito the prohibition of the use of inter-Stateép
see: Dinstein, Y.: War, Aggression and Self-defe@ambridge: Cambridge University Pres§, 3
edition, 2001, Part lll, p.157-273.
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I1.) Analysis of contemporary rules of customary irternational law

Different authors in the academia have claimed thatght of humanitarian
intervention either exists already as a rule oft@msiry law or is at least a recently
emerging norm. We will now attempt to analyse, witifferent references to the
contemporary political world arena, whether thisussption can hold after a closer
legal scrutiny.

Law is not static but develops through a procesStafe practice, of actions and
the reaction to those actions. Brownlie has arrapedelements of customary law (as
referred to in Article 38 of the Statute of the J@3 a practice among states that shows
duration, uniformity, consistency, as well as galigr. Furthermore, the states have to
obey to the practice with the requireopfinio juris et necessitateéshe recognition by
the states of a certain practise as obligafdry.

It is questionable whether all these requiremeregsganuinely being met by the
majority of states regarding humanitarian interi@mtCertainly, since 1945, state usus
has seen a growing importance attached to thesaf@igg of human rights. There are
several instances (where the threat to human righddeen of an extreme character) in
which states have been prepared to ascertain aaighumanitarian intervention as a
matter of last resort. Two instances are partitylemportant, and are usually being
referred to by the advocates of the concept of mitardan intervention, in an attempt
to show evidence for both state practice and opurie. However, as we shall see, their
perception of these cases in point is not a persease.

First, in the summer of 1990 the Economic CommuaityVest African States
(ECOWAS) intervened in Liberia in an attempt to pustop to the occurring civil war
(thereby putting an end to appalling violationshoiman rights occurring there). That
action was not mandated by the UN Security Coubail,more than two years later the
Council formally gave support to it and more geligrdhe ECOWAS action met with
little or no international oppositiofl.In reality, however, the operations (by ECOMOG)
were a regional peacekeeping exercise which, acgptd contemporary observers,
was not recognised as a form of humanitarian iet@ion. The practical basis of the

action was the need to restore order in a stateowitan effective Governmeiit.

28 Compare Brownlie, 1., Principles of public intetioaal Law 6" ed., Oxford University Press, 2003,
pp.6-8.

2% C.Greenwood, “International Law and the NATO Ingtion in Kosovo Memorandum submitted to
the Foreign Affairs Committee of the House of Comsipas quoted in: Dixon, McCorquodale,
pp.552,553.

% Brownlie, op. cit., p. 712.
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Secondly, in April 1991, the United Kingdom, Unit&tates of America and a
number of other States intervened in northern toagreate “safe havens” to enable the
large numbers of refugees and displaced personstion home in safety. While the
Security Council had earlier condemned the Iragression of the civilian population
as a threat to international peace and securitp@R 688 (1991), that resolution
was not legally binding and did not authorise milit action® It is true that
these actions received widespread internationalp@tp Moreover, with the
exception of Iraq, very few States challenged thesedion of a right of
humanitarian intervention in this casB.” However, the statement of the
Security Council was more connected to the “masfiwe of refugees towards and
across international frontiers” and to the “crossrder incursions” than to the
humanitarian crisis itself, as rightly highlightedy Hilpold. It can therefore
not convincingly support the claim of being an epderof a humanitarian intervention

in the practice of statés.

31 Compare remarks by Shaw, p.1046.

82 C.Greenwood, “International Law and the NATO Intertion in Kosovo Memorandum submitted to
the Foreign Affairs Committee of the House of Comsip as quoted in: Dixon, McCorquodale,
pp.552,553; It is indeed neither within the scopehe purpose of this short paper to discuss @l th
instances in the recent history. However, we sparikh to point out that references to humanitarian
intervention first began to appear in the intewral legal literature after 1840. Two interventians
particular were most directly responsible: therveation in Greece by England, France, and Russia i
1827 to stop Turkish massacres and suppressioromilgtions associated with insurgents; and the
intervention by France in Syria in 1860 to protktaronite Christians. In fact, there were at least f
prominent interventions undertaken by European pewagainst the Ottoman Empire from 1827 to 1908;
for more details, see: Abiew, Francis Kofi: The Enximn of the Doctrine and Practice of Humanitarian
Intervention The Hague: Kluwer Law International, 1999. Beigj in its testimony before the ICJ
invoked as supporting state practice the thred tmses' since 1945 that are always invoked bgtguri
who support a doctrine of humanitarian interventitimese are India's 1971 intervention in East Pakjs
Vietnam's intervention in Cambodia in December 1981 Tanzania's intervention in Uganda in early
1979.”; Wheeler, N.J., “The legality of Allied F&'t American DiplomacyVolume VI Number 2,
2001; also compare the reference made to otheraryilinterventions which undeniably led to (at teas
some form of) humanitarian relief by Hilpold, p.444 well as in footnote 20. For very intelligiblase
studies on Tanzania’s intervention against Idi Amidganda and Vietnam's removal of the Pol Pot
regime in Cambodia, which, according to the authasgre both not driven by humanitarian
considerations, see: Wheeler, N.J., Bellamy, A@.476-479.

% Hilpold, p. 452. Another author has pointed ostiggestion regarding the success of any humanmitaria
intervention:“The practical difficulties of successful humanitar intervention remind us that our goal is
to do good rather than feel good, but they shoulidafiock action when there is something usefuleto b
done. Sometimes the problem may be an individatdtdr: Panama, for example, is clearly better off
with General Noriega in jail (whether one calls tHeS. intervention there humanitarian or imperiglis
and has become a working democracyot, further details, see: Abrahms, E., (Extractsrfr
Krauthammer): “To Fight the Good Fight”, The Natiiinterest Spring 2000, (No. 59).
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A further landmark often being referred to in thikeged development of a
customary rule of law was the Security Council Retion 794* of 1992 regarding the
civil war in Somalia®® In this resolution, a threat to international peand security was
found, as the requirement of a consequential eafent measure under the UN-
Charter chapter VIl states without any recoursthéotransborder effects of the cridls.
At first glance, it may seem that the human tragedyng place within Somalia was
sufficient to justify an intervention. We shouldpnetheless, not ignore the special
political circumstances of Somalia being a so-califailed state” under which this
resolution was adopted. Thus the Security Courcibgnized theiniquecharacter of
the situation in Somalia. It was very mindful ofetldeteriorating, complex and
extraordinary nature of the events, requiring amediate aneéxceptionaresponse (as
opposed to an “ordinary” procedure that would kelji to be repeated in similar cases).

It is not untrue that overall, it can not be dernibdt there exists a perceivable
and growing tendency of states and organisationsetenore and more ready to put
humanitarian rationales on the agenda of thmiusa bell?” However, a strong
argument regarding the opinio juris among stateghyhquite clearly, is not (yet)
accepting the existence of a customary rule of mitaw@an intervention, can be seen in
the Ministerial Declaration produced by the meewfid-oreign Ministers of the Group
of 77 held in New York on 24 September 1§99.

3 See: http://daccessdds.un.org/doc/UNDOC/GEN/N®ZIIIPDF/N9277211.pdf?0OpenElement for the
wording of that resolution.

% For more details regarding both the issue of hitaaan intervention as well as the UN peacekeeping
operation in Somalia, including special informatregarding UNITAF and UNOSOM Il as well as a
number of relevant UN Security Council Resolutiageg: Hirsch, J., L., and Oakley, R.,B.: Somalid an
operation restore hope — Reflections on peacemakidgeacekeepinlyS Institute of Peace Press,
Washington, 1995; equally consider , RamsbothamW@odhouse, T.: Humanitarian Intervention in
Contemporary ConfligtPolity Press, Cambridge, 1996, chapter 7. pp2ld3-similarly compare the
indications made by: Wheeler, p.15.

% Compare a different view of these events as,Xan®le, has been expressed with emphasis by
Hilpold, pp. 445, 446. Another genuine case ofdléctive) intervention with humanitarian purposes
was realized with the Security Council Resoluti@9 th 1994, whenthe Member States cooperating
with the Secretary-Genefalvere authorised to conduca temporary operation under national command
and control aimed at contributing, in an impartiahy, to the security and protection of displaced
persons, refugees and civilians at risk in Rwan&ze the wording of the SCR 929 from 1994 at:
http://daccessdds.un.org/doc/UNDOC/GEN/N94/260/RFR9426027.pdf?OpenElement

37 See an interesting line of arguments (that diffeeaithors try to make fruitful use of in favour of
humanitarian intervention) regarding the concepghef‘emergency hefpwith reference to the German
legal notion of the Nothilfe’ (as part of the Notweht); (founded in the principle put down in the
German Criminal Code in its 8 32 I and Il Strafgekech); see for some explanation Hilpold, p. 449 a
well as in some footnotes. For a neat overviewtate's behaviour and the reasons behind this behavi
(in relation to humanitarian intervention), see paper from Weisburd, M., A., “Humanitarian
Intervention, 1945-89”, American Diplomacyolume VI, Number 2, 2001.

% The reluctance of governments to legitimize fandiyvasion in the interest of humanitarianism is
understandable in the light of past abuses by gowstates strong enough to intervene and suffibien
interested in doing so tend to have political megivihey have a strong temptation to impose aigallit
solution in their own national interest. Most govaents are acutely sensitive to this danger and stao
disposition to open article 2 (4) up to broad exiogpfor humanitarian intervention by means of adme
force. For more details, see: Dixon, McCorquodpl648.
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The key passage for present purposes, approveddiparkable number of 132 states,

reiterates that:

“the Ministers stressed the need to maintain cleadistinctions between
humanitarian assistance and other activities of 4. They rejected the so-
called right of humanitarian intervention, whichsiao basis in the UN Charter

or interational law.”°

In any case, beside the above mentioned considesationcerning the formal
elements of customary law, there is another vengtobstacle that does speak against
the fact that a customary rule has passedstéieis nascendand (fully) emerged. It is
the core question of Art. 2 (4) of the UN-Chartamdar which any examination of
humanitarian intervention, must proceed — and fbegeit has indeed been subject to
some considerable dispute in the ongoing debate.

Certainly, authors have tried to argue their waguad this regulation in favour
of humanitarian intervention. What Article 2 (4) Wbharter prohibits, they stress, is
(not more than) the use of force against the teraik integrity or political independence
of a State, or in any other manner inconsistert wie purposes of the UN and that a
humanitarian intervention is not providing any bése cases. In this vein, Judge R.
Higgins has pointed out that it can easily be dbah“even a single plane attacking a
country is a use of force against its territon@egrity”. But, she asks, “is the answer so
clear when the military intervention is not an cktaon the State as such, but an
operation simply designed to be able to rescueramibve one’s threatened citizens?
Is that really a use of fore against the territoinéegrity of a State or is it not rather a
violation of sovereignty — in the same way as aliaiv aircraft which enters airspace
without permission will surely be violating sovegeiy — but still not attacking the State
or its territorial integrity’?° This argument, convincing as it may seem at fjlshce, is

not persuasive after a closer scrutiny.

%9 Cited in Brownlie, p. 712. Interestingly, a Harér@sed workshop in 2000 found that states in the
region of southern Africa should agree on a doetdghhumanitarian intervention, but also recognised
that this venture would be a rathémrig-term process for the exact wording see: Protection of civilsa
in Armed Conflict: An Agenda for the SADC Regionartdre, March 13-15 2000, Office for the
Coordination of Humanitarian Affairs (OCHA) & Ingite of Development Studies, University of
Zimbabwe.

“0 Judge Rosalyn Higgins, as quoted in: Dixon, McQotgle, p.550; for a discussion of the concept of
sovereignty, see: Jackson, J.H.: “Sovereignty-nrademew approach to an outdated concept”, The
American Journal of International Lawol. 97:782, pp.782-802.
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One would, as Shaw points out, have to adopt &éradrtificial definition of the
“territorial integrity” criterion in order to permitemporary violations! and the
teleological interpretation uttered by Higgins seemot to be within the scope of the
possible wording of the UN-Chart& Furthermore, it needs to be stressed that it was
this provision on the Charter which marked the dmist evolution of organized
international relations in the twentieth centuriopto which no general prohibition on
the use of force existed. It seems that there issuofiicient evidence for the alleged
change in the interpretation of the Chaffeithough it can not be denied that,
rehearsing the content of Article 1 (3) UN-Ché&ttavhich includes the promotion and
encouragement of respect for human rights as ongmeofpurposes of the UN, that
international law in general and the United Nati®@isarter in particular do not rest
exclusively on the principles of non-interventiomdarespect for the sovereignty of the
State. Hence, the values on which the internatidegél system rests also include
respect for human rights and “the dignity and warftithe human person. However, the
assumption of Higgins does not verify that humaihts have attained a place of greater
importance on the agenda of international law tin@nbasic principle of Art. 2 (4) UN-
Charter?

Besides, for very practical reasons (to which lesgslyses can not close eyes
completely), and in reality, the difference betweeunse of force against the territorial
integrity of a State and a violation of sovereigoften becomes blurred - not only for
strategic but also mere logistical and militarys@as and, for this cause, it does not

seem opportune to adopt such an understanding & hirtef°

“1 Shaw, p.1046.

42 As Hilpold has rightly pointed out, any teleolagjiinterpretation is possible only within the framoek
of the treaty provisions and must nelead to results which are in breach of the wordihthe Charter,
see: Hilpold, p. 452.

3 As Ku and Diehl point out, Art. 2 (4) UN-Charterdgenerally understood to be comprehensive in
nature; Ku and Diehl, p.373.

4 The commitment to human rights is also, for examgét out in the Preamble to the Charter, and in
Articles 55 and 56 of the Chatrter.

“5 This view, however, could be subject to a chaibgaring in mind that the UN-Charter is a dynamic
instrument and not a static one, and that theaiays room for normative development. There is yet
another line of argumentation that makes recouarsieet breach afrga omnes obligationtgeading to a
justification of humanitarian intervention measutégr a discussion of this idea see enlighteningarks
written by Hilpold p. 453; also compare thoughtsvinled by Shaw, pp.1045, 1046.

“8 Furthermore, abandoning the strict rule of Arti2{d) UN-Charter could — in view of possible abuses
jeopardize humanitarian issues as well. The strietpretation of Article 2 (4) UN-Charter does not
prejudice the effective implementation of humartsgy it is only, as Hilpold has rightly said, “tgrfan
insufficient guarantee for their respect”. This methat further instruments have to be soughtdinald
supplement this order; it does not mean that thakbeit imperfect — rules in force should be ab@Hhor
more details see: Hilpold p. 453.
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Finally, we wish to point out, that also the Intatianal Court of Justice (ICJ)
seems to hold the position that humanitarian hasaiwlity in international law. In
1986, the court rejected the notion that the Uni¢ates could employ force against
Nicaragud’ in order to ensure respect for human rights irt twauntry. It is almost
impossible, as Dinstein rightly states, to avoi@ ttonclusion that this language
unmistakably places the Court as the authoritagal institution of the UN in the
camp of those who claim that the doctrine of hunaaian intervention is without a
legal bases as the present time is concefhed.

A norm of humanitarian intervention may be a dédeajoal (de lege feranda).
Considering this position déx lata scripta however, the obstacles especially as put
down in Art. 2 (4) UN-Charter do not yet allow wsdall humanitarian intervention, as
far as the present date is concerned, legally ssibie, all claims to the contrary

notwithstanding’®

[11.) Potential emergence of a customary right to lumanitarian

intervention under conditions

As presented above, the principle of the non-uderak as well as the doctrine
of non-intervention represent serious barrierhitodevelopment of a customary right of
humanitarian intervention. However, we wish to agneth Zacklin, who has stated that
indeed, these principles are not immutable, an@t theaning may change over time
through the practice of states. “In order to overeothese obstacles”, he says, “an
emerging norm of humanitarian intervention wouldvénato accommodate these
doctrines”, or otherwise be able to demonstrat¢ #tate usus has achieved what

amounts to a de facto amendment of the controfiimgiple in international law®

" See: “Military and Paramilitary Activities in aragjainst Nicaragua Case”, (Nicaragua vs. USA), ICJ
Report 1986, 14, International Court of Justice.

“8 Dinstein, Y.: War, Aggression and Self-defenCambridge: Cambridge University Prest eglition,
2001, p.67.

“9 Another major obstacle to be overcome in viewheflegality of humanitarian intervention (which we
are not able to discuss, for reasons of spacégigrinciple of non-intervention in the interndlaafs of
States, a customary rule of international law, Whas Zacklin rightly says, in the eyes of the
overwhelming majority of international lawyers, Hbe character gfis cogensa peremptory norm from
which no derogation is possible. This principlegiected in numerous international instrumentspéeid
by the U.N. General Assembly, including the Dedlaraon Friendly Relations, and has been affirmed
on several occasions by the ICJ, for example irCiiiu Channel case and in the Nicaragua case;
compare the suggestions made by Zacklin, R. “Beywabvo”, in Ku and Diehl, p.374. Although, as
some authors may claim, it may not be perfectlydsgible to argue that a humanitarian intervention
does not interfere within the internal affairs oftate, this does not seem persuasive.

%0 Zacklin, R._“Beyond Kosovq'in Ku and Diehl, p.375.
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A number of substantive and institutional criteviapre-conditions, that might
ease the way for states to accept a right to, anddcbe considered justifying
humanitarian intervention, have been suggestedobgrgments and scholars, or have
emerged from the debate in the United Nations Gémessembly. It might be around
these elements that the eventual formation of éomary norm develops.One of the
most authoritative catalogues dates back to 19t4has been elaborated within the
International Law Associatioff.

Permit us to quote the text in full:

1. There must be an imminent or ongoing gross hungrtsiviolation>®

2. All non-intervention remedies available must beagrdted before a
humanitarian intervention can be commenced (Seeaiterion 95*

3. A potential intervenor before the commencementgfsaich intervention must
submit to the Security Council, if time permitsviiews as to the specific limited
purpose the proposed intervention would achréve.

4. The intervenor’s primary goal must be to remedyasg human rights violation
and not to achieve some other goal pertaining ®ittiervenor’s own self-
interest.

5. The intent of the intervenor must be to have agddran effect on the authority
structure of the concerned State as possible, vattitke same time achieving its
specific limited purpose.

6. The intent of the intervenor must be to interveamfas short a time as
possible, with the intervenor disengaging as so®tha specific limited purpose
is accomplished.

*1Very generally, and as Zacklin appropriately irdés, the use of force in international relationstm
always be treated as an exceptional measure amdastremely grave matter under any circumstances,
every effort must be made to exhaust all possibseeful means of resolving humanitarian crises.
Primacy must, therefore, be given to preventivesuess, including the greater use and development of
early warning systems and preventive diplomacy|aepent and disarmament, see: Zacklin, R. “Beyond
Kosovo”, in Ku and Diehl, p.379; furthermore, compare sasjigns provided by Shaw, pp.1045-1048.
°2 This catalogue has been cited by Hilpold pp. 456,

%3 |n this vein, Kap suggests a number of (broadjimses in which a humanitarian intervention may be
considered as a legal action, includfggoss and systematic human rights abuses, inclydienocide;

the suppression of the clearly demonstrated withefmajority such as the overthrow of a democaéitic
elected government; clear cases of failed statesevbentral authority is non-functioning and the
civilian population is at the mercy of militias, ads, criminal gangs etc.; the illegal and inhungause
of power by one side or the other during a civiryencompassing an attempt at secession and or
ethnic/religious self determinatiyrsee: Kap, October 2000, Vol. 24, No.7.

% Compare the remarks made by Franck, who talkstatotexhaustion of the multilateral remedies
established by the Charter systeuoted in Dixon, McCorquodale, p.549.

%5 As the British international lawyer Vaughn Lowergie out, theright to act'is not a unilateral right,
under which each and every state may decide ff ttsat intervention is warranted. Rather, ‘fgor
decision of the Security Council is asserted asyadtement of the justificatiofor example, in the case
of the military actions of NATO in the Kosovo, tBecurity Council had determined under Chapter VI
in Resolutions 1199 and 1203 that action was nacg$s avert an impending humanitarian disastes. It
not enough for individual states to point to thesence of an imminent humanitarian catastrophgra
the Council must have identified a human rightsrgercy as a threat to peace and security under
Chapter VII; compare the interesting remarks mad&/heeler, American Diploma¢y/olume VI,
Number 2; In this respect, it is equally importemhote that under its Charter, and in terms ofoidmst
practices of the UN Security Council (UNSC), it nahauthorise a military action purely on grounéls o
human rights violations. To act under Chapter ¥$l,action must be premised on a formal deternonati
of the existence of threat to international peamksecurity; compare the remarks made by Kap, @ctob
2000, Vol. 24, No.7.
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7. The intent of the intervenor must be to use thstl@mount of coercive
measures necessary to achieve its specific linpitegose®

8. Where at all possible the intervenor must try tta@ban invitation to intervene
from the recognized government and thereafter catpavith the recognized
government.

9. The intervenor, before its intended interventionstmequest a meeting of the
Security Council in order to inform it that the hamitarian intervention will
take place only if the Security Council does natfiast. (See also criteria 2 and
3.).

10. An intervention by the United Nations is prefertedne by regional
organization’, and an intervention by a regional organizatiompieferred to
one by a group of States or an individual Stéte.

11.Before intervening, the intervenor must deliveteacultimatum or
“peremptory demand” to the concerned State insgstimat positive actions be
taken to terminate or ameliorate the gross humghts violations.

12. Any intervenor who does not follow the above datehall be deemed to have
breached the peace, thus invoking Chapter VIl efGharter of the United
Nations>®

It is possible that future state practice will rexaround these princip/®sand that the
international community will go with the words dfet UN Secretary General, Kofi A.

Annan, who, on different occasions expressly atighenself with those scholars and

*6 Kap rightly points out that this condition can abways easily be seen in a system of clear bladk a
white. He asks: “Should the international commuiitgrvene only when the prospects for success are
great? What are the yardsticks for measuring sa@tefor further details see: Kap, October 2000l Vo
24, No.7. Equally thought-provoking are the questimised by , Abrahms, E., (Extracts from
Krauthammer): “To Fight the Good Fight”, The Natibinterest Spring 2000, (No. 59), who says:
“How hard do you fight, how much do you risk, hoary do you kill when direct national interests are
quite limited? To these questions one more muatided: how likely is success? To impose hardship an
to take lives when there is little chance of s@\anything is not only feckless but immoral”.

57 A paper with a special outlook on the role of Regi Organisations (under chapter VIl UN-Charter),
which gives a neat insight into this area of atyifias been provided by: Cha, K.: “Humanitarian
Intervention by Regional Organizations Under theu@r of the United Nations, Seton Hall Journal of
Diplomacy and International RelatigrSummer/Fall 2002, p.134-145.

*8 See some interesting remarks on the special aotéssnanitarian agencies (like, for instance, the
ICRC and other NGOs) to a conflict region in whichumanitarian intervention takes place as wedinas
overview on integration difficulties of humanitamiaid agencies at: Charny, J., R.: “Humanitariag Ai
and Intervention: The challenges of integratiorphblding Humanitarian Principles in an Effective
Integrated Response”, Ethics and Internationalifsfassue 18, no. 2 (2004); further insight into this
field can also be gained from the article writterMiinear, see: Minear, L.: “Humanitarian Aid and
Intervention: The challenges of integration - Imfiang the Integration Debate with Recent Experience”
Ethics and International Affairéssue 18, no. 2 (2004).

%9 For this point, compare the remarks made by J(aigiae ICC) Simma, who specifically talks about
the actions of NATO in the context the militaryians against the Former Republic of Yugoslaviahia t
Kosovo crisis as well as the relationship betwéenUUN and the NATO; Regarding the question of the
legality of a humanitarian intervention, he stdttspage 22)%(...) that unfortunately there do occur
"hard cases" in which terrible dilemmas must besthand imperative political and moral consideraton
may appear to leave no choice but to act outsidddtv. The more isolated these instances remadn, th
smaller will be their potential to erode the pretepf international law, in our case the UN ChartAs
mentioned earlier, a potential boomerang effectusfh breaches can never be excluded, but this dange
can at least be reduced by indicating the conaretmimstances that led to a decision ad hoc being
destined to remain singular.See: Simma, Bruno: “NATO, the UN and the Use otEot_egal

Aspects”, EJIL-Vol. 10, 1999 pp.1-22.

€0 Wheeler has said(...) an explicit exception might be carved outlué existing law that permits the
action under specified conditions provided thatah®or invoking the new rule can demonstrate that h
or her action satisfies these $ge: Wheeler p.3.
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members of civil society who, for some time nowyéadvocated what has been
perceived as the “embryo of a rule of humanitar@arvention in international law”.
In April 1999, in an address to the UN Human RigBsmmission, he stated that
“[elmerging slowly, but | believe surely, is anenbational norm against the violent
repression of minorities that will and must takeeqadence over concerns of state
sovereignty®*

Whether his hope will remain wishful thinking odeed see the light of the day
in the form of another rule of the “jus ad bellff(and subsequently possibly an era of

a new “interventionalisn?®) will once more be left for future analysi.

€1 Zacklin, R. “Beyond Kosovq'in Ku and Diehl, pp.375, 376.

%2 See interesting remarks on the two notiongu 4d bellurfhiand “jus in belld in relation to
humanitarian intervention by: Heinze, E.A.: Wagifgr for Human Rights: Toward a Moral-Legal
Theory of Humanitarian Intervention, Human Righsl &#luman Welfare, Center on Rights
Development, Volume 3, 2003, p.85.

% Fora very theoretical outlook on this notion,:s@gord, A.: “Muscular Humanitarism: Reading the
Narratives of the New Interventionism”, EJ{10), 1999, pp. 679-711.

% For an analysis seeking to develop a new apprimashmanitarian intervention, in special relation t
UN-involvement (e.g. through peace-keeping misgiam$erring to experiences from Congo, Bosnia and
Somalia, see: Mockaitis, T., R.: Peace Operatiodslatrastate Conflict — The Sword or the Olive
Branch? Chapter 5: “Toward a New Paradigm”, Westporth@zxticut, London, 1995, pp.125-141.
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Conclusion

The “illegal just war” of humanitarian interventioamains a heavily contested
issue after the end of the Cold War and, as it sedghe near future of the new
millennium.

Given the present international scenario, intréestansions, the form of conflict
which we are concerned with in the realms of hutaaiain intervention, are unlikely to
get attenuated in the foreseeable future. If angthihese may be exacerbated, as the
sad examples from the Democratic Republic of Corlge,Sudan as well as smaller
conflicts, for instance the struggle in Chechnyganame but thesenore than tangibly
demonstrate.

The abdication of legal, moral and ethical respuitisi®® in the society of states
in the face of the genocide in Rwanda in 1994, whapore than one million people
died in about 100 days, suggests that we shouldamious about investing too
much faith in state leaders as guardians of hurigitsr or “knights of humanity®
in world politics, and suspicious about their mation when they do invoke
human rights to legitimize military actidA. It will therefore be important,
alongside state actions, to “distinguish betweemvgyothat is based on relations
of domination and force, and power that is legitenbecause it is predicated on
shared norms [since] law can be the servant ofiqodat interests rather than
an expression of the general wilf.

However, it is on the other hand morally unaccelptab states behave as
gangsters towards their own people, “treating szigety as a licence to kifi®, an

awful policy that Bashir's Sudan can presently beuaed of?

% For the idea of ther&sponsibility to prote¢f see comments by: Macfarlane, S.N., Thielking].Cand
Weiss, T.G.: “The Responsibility to Protect: is ang interested in humanitarian intervention?”, @hir
World Quarterly Vol.25, 2004, No.5, p.978.

6 Ramsbotham and Woodhouse as cited in: Dinstes, p.

”Wheeler and Bellamy, p.471.

®8 For further remarks on this thought, see: Wheae2, 3.

9 Wheeler and Bellamy, p.471.

"We will be able to witness if the recent peacesedicsigned in early January 2005 in Nairobi, Kenya
will make any significant difference to the plighftthe people in the Darfur region, who have been
victims of killing, rape, and expulsion from theillages.
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It remains to be seen whether states response dewtre concept of
humanitarian intervention will remain selective fndid NATO act in Kosovo and why
had the organization done nothing to address tbhalggterrible plight of the Turkish
Kurds, the Chechens, or the East Timote&®2 As Chris Brown has rightly said:
“The general problem here is that humanitarianrugtetion is always going to be based
on the cultural predilections of those with the powo carry it out”? If a response to
gross human rights violations becomes an actionrtiegets the wider agreement of a
sufficient number of states, finally a legitimacy lmumanitarian intervention in the
international society could be enhanced as a dgheixception to the rules of
sovereignty, non-intervention, and non-use of fand a customary law might emerge
around the above determined conditidns

However, it could also happen, as Wheeler and Bsilhave said with good
reason, that humanitarian intervention (just asvérgure of humanitarian assistarice)
will “belong in the realm not dfaw but ofmoral choice which nations, like individuals
must sometimes make”, thus not emerging and wadaas a legal right but an action
driven by meremoral and notlegal imperatives’® Probably, they add, “the claim that
humanitarian intervention is morally required isnauch stronger one than the
proposition that there is a legal right to engagethis practice because whilst the
existence of a right enables action it does nardenhe it.”

Ultimately the question we will have to ask oursslvis whether the most
pressing challenge really is to keep legal bartieas allegedly limit the possible abuse
of a potential right to intervene on humanitariaounds and that are aimed at ensuring
a stable society of states that are generally rotgballowed to militarily interfere in
another states’ territory, or whether it is to ewesthat interventions widely morally and

ethically believed necessary to stop mass atrediie actually being undertaken.

" For an overview on the intervention in Timor, s@etton, J.: “Against the Grain: The East Timor
Intervention”, SurvivalThe International Institute for Strategic Studiésl. 43, No.1, Spring 2001, pp-
127-142.

"2 For a recent discussion of contemporary issues,Reberts, A.: “Law and the Use of Force afteqira
Survival (The International Institute for Strategic Stugjjev/ol.45, No.2, Summer 2003, pp.31-56.

3 Statement as cited in: Wheeler and Bellamy, p.474.

"4 See a whole chapter about the notion of legitin{adth special relation to humanitarian intervenio
in international society: Wheeler, pp.4-11.

5 To name, again, the recent Tsunami-disaster i\$ign region and the international response that i
has brought forth, we have been able to see thaintphas humanity shown itself at its best hbtg,
there has also been military intervention, notcfmmbat purposes, but for the sole aim of effective
logistical delivery of humanitarian aid, where tgdly enough legal rigmaroles have played only sdco
fiddle.

S Wheeler and Bellamy, p.476.
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